THE ROLE OF THE SUPREME COURT IN DEVELOPING ISLAMIC LAW IN INDONESIA by Suadi, Amran
Internasional Conference on Humanity, Law and Sharia (ICHLaSh). November 14-15. 2018 
 
Reconstruction on Sharia Sciences in Facing Contemporary Law Problematics/11 
THE ROLE OF THE SUPREME COURT IN DEVELOPING 
ISLAMIC LAW IN INDONESIA  
Amran Suadi 
Hakim Agung/Ketua kamar Peradilan Agama Mahkamah Agung Republik Indonesia 
 
 
Abstract: Law, including Islamic law, will change with the changes of time, place, situation 
and tradition. New social problems that are increasingly growing pose challenges for Islamic 
law. Reconstruction and reform are inevitable in order for Islamic law to respond to the current 
issues. There are three typologies of Islamic law reforms in Indonesia performed through legal 
enactment, legal opinion (fatwa), and court decisions of the Religious Courts. New formula for 
Islamic law in addressing contemporary issues can be built on the basis of three processes: 
conservation process, Innovation process, and creation process. The Supreme Court of the 
Republic Indonesia fully supports the development of Islamic law in Indonesia. The reform of 
Islamic law by the Supreme Court has been carried out through several instruments, such as the 
issuance of the Supreme Court Regulation and the Circular Letter, agreement among justices 
within the Chamber of the Religious Courts, and creation of jurisprudence extracted from 
cassation cases. 
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Introduction 
Islamic law originating from the teachings of Islam as a universal religion is not limited by 
space and time. The main purpose of Islamic law is to bring happiness to all humankind. Therefore, 
Islamic law is expected to answer the growing social problems. 
The development of the era influences Islamic law as a dynamic law, so that it can provide 
changes and reforms to the old and relative law. This is in accordance with the Islamic legal maxim 
(ushul fiqh) stating that the law will change with the changes of time, place and tradition. 
As the time goes by, there have been a variety of changes which are becoming farther from 
what is meant by the original text of Islamic law, resulting in the formulation of Islamic law lost its 
relevance to the reality of social life. Therefore, we need a new formulation to reconstruct syariah 
sciences in order to address contemporary problems so that Islamic law can meet the demands of the 
developing era in its various fields. 
Reconstruction means rebuilding (the comprehension) based on the original state while 
retaining primary and original values in order to answer contemporary issues. 
Contemporary Islamic law is a perspective of Islamic law that addresses all legal issues, both 
present and future, which involves a number of new cases as an idea of the development of the 
dynamics of existing Islamic law. On that basis, we need to understand that the reform of Islamic law 
holistically must be based on the foundations of religious text, constitution, and philosophical and 
sociological basis. [1] 
The Supreme Court and its four subordinate courts that exercise judicial power in Indonesia and 
support the courts’ efforts in reforming Islamic law that is more responsive and progressive in order to 
provide justice to the justice seekers particularly and Indonesia’s society generally. 
Discussion 
The reform of Islamic law has a very essential purpose, namely realizing maqashid al-syariah 
(the purpose of Islamic law), a doctrine introduced by al-Syathibi in his book, al-Muwafaqat. Al-
Syathibi argues that the aim of Islamic law is to realize the goodness for all humankind both in the 
world and in the hereafter. [2] 
Prof. H.M. Hatta Ali, [3] says that the development of Islamic law in Indonesia is inseparable 
from the Islamic legal system which has unique characteristics that are different from other legal 
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system. Islamic law has at least three important characteristics: First, perfect, round and complete; 
Second, harmonious i.e. maintaining balance and aligning between the ideal facts and ideals of law 
(rechtsidee); and Third, dynamic which means that Islamic law has the ability to move and develop, 
has the power of life and is able to shape itself to adjust with developing era. [4] 
Meanwhile, Prof. Abdul Manan, [5] argues that there are three fundamental issues that can 
provide the life force of Islamic law: Firstly, the elasticity of Islamic law in accommodating new 
phenomena in society. Secondly, the development of Islamic law to become national law which is 
known as nationalization of Islamic law in Indonesia. Thirdly, the reform of Islamic law in accordance 
with the growing need of people for the existence of a living law to respond to various contemporary 
problems in actualizing Islamic law in today’s life that continues to change towards a more practical 
and pragmatic one. [6] 
If we analyze the background of Islamic law reform, there are at least two reasons why the 
reforms take place. First, the flow of modernization that has caused a number of new challenges that 
must be responded as an integral part of the dynamic of Islamic law. Second, the emergence of 
Muslim scholars who always strive to realize Islamic law that is relevant for the changing and 
developing era. 
Yusuf Qaradhawi, for example, emphasizes the significance of serious studies in contemporary 
Islamic law. So, when the question of whether Islamic law can deal with modern era arises, the answer 
is certain. Islamic law can deal with the modern era by opening the door of ijtihad in the broader 
sense. Ijtihad here means using all the abilities to bring up Islamic law sourced from Al-Quran and 
Hadith. Ijtihad also means maximum effort in producing syariah law from its basic sources through 
serious thought and research.  
According to Yusuf Qaradhawy, the reform of Islamic law is as a result of several important 
factors, such as: [7] First, to fill the legal vacuum. Norms contained in fiqh books do not stipulate or 
regulate the new phenomena lately emerging, whereas the society urgently need the presence of law to 
respond to new problems. Second, the influence of economic and science globalization, resulting in 
new events that need legal rules that govern them. Third, the influence of reforms in various areas that 
provides opportunities for Islamic law as a reference in making national law. Fourth, the influence of 
Islamic law reform carried out by Islamic reformers (mujathid). 
The reform of Islamic law in Indonesia in the last two decades has a considerable opportunity 
compared to previous years due to a number of factors, such as: 
1. The Indonesian political climate that often becomes a barrier in manifesting the idea of legal 
reform seems to be conducive and open to any form of change, including in the area of law. Crisis 
of legitimacy regularly occurring among political elite often becomes a real opportunity for the 
emergence of legal reform; 
2. Middle class consisting of intellectuals, university students and professional have become stronger; 
3. There is complete spirit to move forward towards the creation of civil society; 
4. The emergence of the development of legal theories which support changes in law in order to find 
the relevance between law and the social conditions of Indonesian society, such as the theory of 
sociological jurisprudence in western law and the theory of ’urf (custom) and mashlahah (public 
interest) in Islamic law. [8] 
The reform of Islamic law will be successfully carried out when the steps needed are carefully 
performed in order to fulfill the purpose of Islamic law. Ibrahim Hosen proposes four steps need to be 
taken in reforming Islamic law, as follows: [9] 
1. Promoting ijtihad institution; 
2. Putting fiqh in its true proportion; 
3. Promoting opinion that ordinary people do not need to be bound by a particular school of 
thought/law; 
4. Developing tolerance (tasamuh) in following school of thought/law (mazhab). 
As one of the sources of Indonesian national law, Islamic legal system has provided complete 
foundations for the formation, reform and application of law in Indonesia. [10] The legal sub-system is 
the raw material in the formation of a comprehensive national legal system development through 
national legal politics. [11] 
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The Islamic legal system as one of the sources of the national legal system has provided a 
significant contribution in the formation of legal regulations, legal management, and the application of 
laws reflecting justice, legal certainty and legal benefits. Islamic law is a complete law, regulating all 
aspects of human life. 
Regarding the efforts in reforming Islamic law in Indonesia, there are some typologies of law 
reforms, as follows: 
1. Through legal formation (enactment). This can be done through the enactment of laws in the forms 
of Laws/Acts, Government Regulations, Regulations of Minister of Religion, Regulations of 
Financial Service Authority (OJK), Supreme Court Regulations, Qanun (Acts in Aceh), and other. 
2. Through fatwa (legal opinion) issued by institutions such as:  
a. The MUI Fatwa Commission and the National Sharia Board; 
b. Muhammadiyah through The Tarjih Assembly; 
c. Nahdhatul Ulama through Bahtsul Masail; 
d. Persis through Hisbah Council Ijtihad, and others. 
3. Through court decisions (judgments) of the Religious Courts in the fields of: 
a. Muslim Family Law; 
b. Syariah Economic Law; 
c. Islamic Criminal Law (specifically for Mahkamah Syariah in Aceh). 
Furthermore, a new formula for Islamic law in addressing contemporary issues can be built on 
the basis of three typologies that need to be further developed. In this case, the process can be 
performed through the following process: 
1. Conservation process (maintenance); 
2. Innovation process which defined as a responsive attitude to the society’s legal need; 
3. Creation process by which mujtahids use the concepts of mashlahah mursalah, al-istihsan, 
maqashid al-syariah and so on; 
Meanwhile, the Supreme Court’s response in addressing the reform of Islamic law can be seen 
through the role of the Religious Courts in applying Islamic law in real cases through several 
instruments, such as: 
1. Supreme Court Regulation (Perma) in order to fill the legal vacuum, such as Perma No. 2/2018 on 
the Compilation of Syariah Economic Law, Perma No. 14/2016 on the Settlement Procedures of 
Syariah Economic Disputes; 
2. Creating agreement within justices in the Chamber of the Religious Courts through Chamber 
Plenary Meeting in order to create legal unity and legal certainty. The agreement is then formalized 
in the form of Supreme Court Circular Letter (SEMA), such as SEMA No. 11/2016; 
3. Developing legal jurisprudence taken from cassation decisions that can be followed by judges in 
lower courts. 
In addition, if we look at the judgments of cassation cases decided by justices from the 
Religious Courts Chamber, it is clear that the Supreme Court has been able to play a major role in the 
reform of Islamic law in Indonesia. The reform takes place in in fields of family law, syariah 
economic law (muamalah) and inheritance law. Some reforms in Islamic family law mostly concerns 
on gender equality, human rights, polygamy, women’s rights after divorce, child custody, matrimonial 
property, and others. 
The development of this thought can be seen from a number of Supreme Court cassation 
decisions, including decisions Number 51.K/AG/1999 and Number 16.K/AG/ 010 that stipulate 
mandatory will in inheritance cases for adopted children and children with different religions,  
judgment number 276.K/AG/2010 stipulating a wive in a divorce claim still earns financial support 
during her waiting period and mut'ah support, and judgment number 266.K / AG / 2010 concerning 
the distribution of marital property in which a wive receives ¾ part of the asset while husband obtains 
the rest. 
The Supreme Court continuously conducts assessment and reform of Islamic law in Indonesia. 
The reform is mainly driven by the desire of justices and judges to display the image of Islamic law 
that is more humanistic and responsive to the changing era. 
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It is undeniable that the strategic role of the Supreme Court has encouraged the reform of 
Islamic law in Indonesia. Through its jurisprudence, the Supreme Court provides guidelines for the 
creation of new legal norms, the application of law, and legal reforms that are in line with the 
development of society. Together with other institutions, the Supreme Court can make a significant 




Based on the aforementioned explanation, it can be concluded that: 
a. The reform of Islamic law is an effort to renew the existing rules and/or regulations in response 
to the changing society. The reform of Islamic law is an effort to reconstruct the provisions of 
branch (furu’) while maintaining the provision of original text/basic principles (ashl) in Islamic 
law. The reform of Islamic law is carried out carefully by paying attention to the essence of 
Islamic law so that the society can accept it and take benefit from it.  
b. The Supreme Court as the highest court in Indonesia has a strategic role in guarding and 
promoting Islamic law reform in Indonesia. Through its jurisprudence, the Supreme Court 
provides a construction of Islamic law that is more responsive and adaptive to the legal 
development in society. 
2. Suggestion 
Based on the above conclusions, some suggestions that can be put forward are as follows: 
a. Muslim institutions such as the MUI, Muhammadiyah, Nahdhatul Ulama, Persis and other 
institutions are expected to be more maximum in performing legal reform that can be accepted 
by the society. 
b. The Supreme Court that has a strategic role that needs to be encouraged to always carry out 
Islamic law reform in Indonesia. 
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